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Abstract

The rapid growth of digitalization transformed most business activities, where the role
of technology is prevailing. One example would be the emergence of smart contracts. The
smart contract is the contract between two or more parties, contractual terms of which can be
automatically enforced without the intervention of a trusted third party with the help of
blockchain technology. Although it has several benefits, the term “smart-contract” is not
reflected in the legislation nor the practice of dispute resolution is evolved. This article analyses
Kazakhstani legislation for the placement of the smart contract in the law system compared to
the other type of traditional contracts.

Keywords: smart contract, contract law, civil law, creation of smart contract.

Ty#tinneme

OJIeMIET] TEXHOITHUIAPABIH KAPKBIHIBI TaMybl afaMAap IbIH KYHISTIKTI OMIipiH FaHa
€MeC, OHBIMEH KOCa KOCIIKEPJIIK callachIHJIaFbl Oipiama ic-opekerrepal e3reptti. byHbiH Oip
MBICAJIBI PETiH/AE CMapT KeNiciM-IIapTTapAblH Maiina OomyslH aTtam eTtyre Oonanel. CMapt
KeJTICIM-IIapT JereHiMi3 IapTThIH epekesiepl YUIIHIII TapanThlH KaThICYBIHCHI3, OJOKYEHH
TCXHOJIOTUAIAP apKbLJIbl OPbIHAAJIaThIH €Kl HeMece OJ[aH Jda KoIl aJaMIapAblH apaCbIHAArbl
*kacarmrad mapt. CMapT KemiciM-IapTTapAblH OipiiaMa apTHIKIIBUTBIKTApEl OoJica aa, Oy
YFBIM 3aHHaMaja eIIKaHJai KepIHIC TammaraH He MpaKTUKala Ke3[eCeTiH >KaraaiimapIbiH
miemiMi e KapacThIpbUIMaraH. 3aHHamazaa peTTeyliepAiH OoilMaybl NpaKTHKa Ke31HJe

KOITEeTeH KUBIHABIKTApbl TYFBI3ybl MYMKiH. OChl Makanaaa Ka3aKCTaHJBIK 3aHHaMaarbl
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CMapT KeNiCiM-IIapTTapblH alaThlH OpPHBI MEH e3re JOCTYPJi KemiciM-IIapTTapMeH

CaJIBICTBIPMAJIbI TAJIAAY JKYPri3ineni.

Tyuinoi ce3dep. cMapT KeNiCIM-LIApT, KeNICIM-IIAPT KYKbIFBI, a3aMaTThIK KYKBIK,

KEJIICIM-IIIapTThI JKacay.

AHHOTALMSA

PacTymiast poib TEXHOJIOTHH B COBPEMEHHOM MUpE TpaHC(hOopMHpoBajia OOIBIIMHCTBO

6I/I3HCC-OHepaHI/II/I. O,[[HI/IM U3 MMPUMCPOB MOXKCT IOCIIYKHUTb IMOABJICHHUC CMAapPT- KOHTPAKTOB.

CMapT-KOHTpaKT 9TO AOroBOp, COCTaBJICHHBIN MCXKIY ABYMS HIIN boiee JIMaMH, YCJIOBUA

KOTOPOro MOTryT aBTOMAaTHYCCKH BBIIIOJHATHCA 0e3 BMeIIaTeNIbCTBa I[OBepCHHOfI TpeTI)eﬁ

CTOPOHBI C TIOMOIIBIO TCXHOJIOTUHU OJIOKUCIH. HGCMOTPSI Ha TO, 4TO JaHHOC HOBIICCTBO UMCCT

pAA  MOJOXUTCIIBHBIX CTOPOH, B 3aKOHOAATCIBCTBC HC 3aKPCIUICHO IIOHATHC “CMapT-

KOHTpaKT”, H3-3a 4€T0 MOXKCT BO3HUKHYTH HpO6HCMHLIC BOITPOCHI B HpaBOHpHMeHI/ITCHBHOﬁ

npakTuke. llenbro JaHHOM CTaThM SBISAETCA OIPEAEIICHHE MeCTa ‘‘CMapT-KOHTpPAKTa B

Ka3axCTaHCKOM 3aKOHOJATCJILCTBE B CpPaBHCHHU C APYIUMH TpaJuOWUOHHBIMHU BUIAAMU

AOTOBOPOB, a TAKIKE OIPCACIICHHUC INPHU3HAKOB CMAPT-KOHTPAKTA, KOTOPBIC OOJIKHBI OBITh

IMOJIOKCHBI B OCHOBY IIPABOBOI'0 PCTYJIUPOBAHHA TEX OTHOMCHHﬁ, KOTOpPBIC BO3HUKAIOT C

MOMCHTA 3aKJIIOUYCHUA CMAapT-KOHTpAKTA.

Knrouesvie cnosa: CMapT KOHTPAKT, ZOTOBOPHOC IIPABO, I'PAKIAHCKOC IIPaBoO,

3aKIIIOYCHHUEC KOHTPAKTA.
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Regulation of the smart contracts in the civil law of the Republic of Kazakhstan

The rapid development of the technology industry in recent years forced us to adapt to
the completely different system. We started changing our habits, and started to adjust to the
new reality. However, it should not be only the humans who get used to, but also the legislation
should be adapted to the new trends. Law is the system that regulates the public relations, i.e.
the state-individual relations and relations between individuals. It is important to note that the
law should cover the relations between parties that are automatized to some extent to give the
legal foundations for the operations. Smart contracts can be one example of the latest
achievements in technology, which are not covered by the current Kazakhstani legislation.

Smart contract is an agreement between parties, whose execution operates
automatically. There are certain specific characteristics that are inherent to the smart contracts:
a) they operate on the basis of the Blockchain technology; b) contract is created in the form of
computer code; ¢) once the smart contract is created, it is almost impossible to make alterations
to the contract; d) independent and automated fulfillment of obligations. Smart contracts
operate based on the blockchain technology. In order to conclude the smart contract, the parties
of the contract should transmit the code, containing the terms of the contract, into the block of
chain. Those terms will be performed automatically only if the outcome of smart contact is
met. The example of smart contracts may be the crowdfunding system or delivery services and
etc.

There are different definitions of “smart contract” in the juridical literature. A.
Saveliyev in his work defines smart contract as “a contract that exists in programmatic form of
code, implemented on the Blockchain platform, which ensures the autonomy and self-
enforceability of the terms of such an agreement for predetermined circumstances™. On one

hand, this definition might seem appropriate, but this definition loses its concept, if we transmit

1 Casenbes A.W. YKas. cou. 32-60
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the code to the other decentralized platform. Other authors describe smart contract as an “an
electronic algorithm describing a set of conditions, the fulfillment of which entails certain
events”?,

This term is also not enshrined in the most of the legislations of other foreign countries,
but in some countries smart contract is defined in the bylaws or in the draft of legislative
alterations. In paragraph 9 of Appendix No. 1 to the Decree of the President of the Republic of
Belarus "On the Development of the Digital Economy", a smart contract is defined as "a
program code intended for functioning in the register of transaction blocks (blockchain),
another distributed information system for the purposes of automated execution and (or)
execution of transactions or other legally significant actions™3. On January 22, 2019, the Italian
Senate published a draft of legislative act, according to which the blockchain should be
recognized by Italian law. The specified project proposes to establish the basis for the
regulation of any relations associated with the use of blockchain technology.

The term “smart contract” is not defined in the Kazakhstani legislation, but it is
mentioned in the project of EAEU “Eurasian network of industrial cooperation, subcontracting
and technology transfer”, according to which states would cooperate to build technological
infrastructure, including the service for providing the opportunity to conclude smart contracts.

Smart contract as a contract in a traditional meaning

The question arises on the essence of smart contract. Is smart contract the contract in a
traditional way or just a simple electronic algorithm? What is the legal foundation of smart

contracts?

2 Ckyaytic M. Astorpad B obnakax // Pacuet. 2016. N 2. C. 20-22.

3 0 passuTun uMdpoBoN sSKOHOMUKM // OduuManbHbIl MHTepHeT-nopTan MNpesnaeHTa Pecnybanku Benapych
URL: http://president.gov.by/ru/official_documents_ru/view/dekret-8-ot-21-dekabrja-2017-g-17716/
(09.04.2019).
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According to the Article 378 an arrangement of two or several individuals concerning
the establishment, amendment or cessation of civil rights and obligations shall be recognized
as agreement. The smart contract matches this definition. Firstly, in order to create smart
contract, a person should express their will as creating a traditional contract in written or oral
form. Secondly, they mediate the transfer of certain values (e.g. cryptocurrencies) from one
person to another, in connection with which they mediate the economic relations of exchange.
Thirdly, after the commission of such actions, the person is bound by the terms of such an
agreement, although, as will be shown below, the nature of such bondage differs significantly
from that arising in traditional agreements. Finally, the fact that a certain agreement was
concluded by means of a computer or automatically does not affect the possibility of its

qualification as a contract in the civil law sense.

Creation of the smart contract.

According to the general principle in Kazakhstani legislation, the parties have the right
to choose the form of the transaction. Thus, Article 152 of the Civil Code of the Republic of
Kazakhstan provides that transactions in writing can also be concluded in electronic form.
Usually, those electronic contracts are signed by the electronic digital signature.

The concept of "electronic digital signature” is defined in p. 16) Art. 1 of Law No. 370-
I1, according to which it is "a set of electronic digital symbols created by means of an electronic
digital signature and confirming the authenticity of an electronic document, its ownership and
the invariability of its content.” Thus, it is affirmed that the written form of a transaction made
in electronic form means the creation of a document qualifying as an electronic document "in
which information is presented in electronic digital form and certified by means of an electronic
digital signature.

Acrticle 153 of the Civil Code of the Republic of Kazakhstan states that failure to comply

with the simple written form of the transaction deprives the parties of the right, in the event of
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a dispute, to confirm its completion, content or performance with testimony. The parties,
however, have the right to confirm the completion, content or performance of the transaction
by written or other evidence, apart from testimony. Smart contract, in this case, is
advantageous, since it is easier to determine the moment of its creation. The moment of entering
into a smart contract is a time when an acceptance record is entered, the same program code is
activated in the register record block.

The possibility of the existence of "'smart'* contracts, contrary to public policy.

The problem of using Blockchain technology to commit illegal actions is not new and
has been actively discussed since the time when information began to appear about the use of
Bitcoin as a means of payment for drugs, weapons, illegal content, Killer services, etc. in the
vastness of the Darknet - a segment of the Internet, access to which is impossible by means of
ordinary browsers, without the use of special protocols and software. Article 116 classifies the
objects of the civil law into three group: objects that can be freely circulated, objects that are
withdrawn from circulation, objects with restricted circulation (permitted for certain group of
subjects under specific circumstances). Thus, smart contracts can also be used to achieve illegal
goals. The literature provides an example in which the subject of such an agreement may be
payment for hacker services: as soon as the system receives proof of their provision based on
cryptographic verification, for example, in the form of added lines of code to the target site,
the system will unblock and transfer the payment in the form of cryptocurrency to account
specified by the contractor*. Absence of regulation and its difficulty may create such situations,
when smart contracts are made to achieve illegal means. For a smart contract, the legal status
of an object and its negotiability are irrelevant, provided that such an object can exist in the
digital environment. Thus, despite the fact that the relevant agreement will be invalid from the

point of view of law, it will still be performed. Perhaps the only thing that the law can do in

4 pavan Duggal. Blockchain Contracts & Cyberlaw.
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such cases is to initiate the process of bringing to criminal responsibility the parties to such an
agreement in the event of their successful de-anonymization through operational-search
measures.

Alteraion of the contract.

It is believed that once the code is transmitted to the block, it is almost impossible to change
the information. Thus, the norms stated in the Article 401 of the Civil Code might not be
applicable as there is no opportunity to enact any changes in the signed smart contract.
However, this problem is more technical rather than legal. However, the parties, by their
agreement, can create an additional agreement (additional smart contract), also securing it by
blockchain in a new block of this chain. The additional agreement will contain the new terms
of the original agreement, while the information about the old agreement will still be retained
in the chain. The procedure for changing the agreement must be described in the initial contract
itself. If it is not stipulated, that both parties can make alterations consensually, one party
individually can not make a new contract. The blockchain will retain both the original
agreement and the additional one. Thus, you can simply trace the history of interaction between

the parties, taking into account all subsequent changes to the agreement.

Conclusion

As technology is changing our minds about everyday activity, the legislation should
also adapt to those changes. Implementation of technologies is already happening in practice,
thus the government’s role is to create a legal foundation for those activities. It is crucial
because unregulated relations between parties may create a conflict, which would be hard to
solve. Current mechanisms related to traditional contracts are not sufficient enough, since it do
not consider the technological aspects of creation of smart-contracts. The most comprehensive

approach, which includes all the features of a smart contract, seems to be the approach
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according to which a smart contract, while not acting as an independent or separate type of
contract, nevertheless predetermines a civil contractual relationship that has specific features.
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